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OF THE STATE OF CALI FORNI A

In the Matter' of the Appeal of g
| NDEPENDENT ROCK CO., LTD. )

Appear ances:

For Appellant: W, L, Engelhardt, Attorney; M A Egan,
Secretary for Appellant
For Respondent: Chas. J,” McColgan, Franchise Tax Commissionc

OPLNLON

This is an aﬁpeal pursuant to Section 25 of the Bank and
Corporation Franchise Tax act (Chapter 13, Statutes of 1929,as
amended) from the action of the Franchise Tax Comm ssioner in
overruling the protest of Independent Rock Co. Ltd., a corpo-
ration, against his proposed assessnent of an additional tax of
$420.02 for the year 1931 based upon its net income for the
year ended Decenber 31, 1931.

It appears that the Appellant., |ndependent Rock Co. Ltd.,
aCalifornia corporation, and Du Cal Conpany Ltd., also a Cali-
fornia corporation, are affiliated corporations wthin the nean-
ing of Section 14 of the Act. The Appellant commenced to do
business in this State for the first time during the year 1931.
Apparently the Du Cal Conpany Ltd., had been engaged in business
inthis State for sometime prior to 1931. -

For the year 1931 the Appellant realized a profit of
$11,125,56, whereas Du Cal Company Ltd. sustained a loss for the
year 1931 of $14,804.99. Within'two nonths and fifteen days
after the close of the year 1931, the Appellant and the Du Cal
Company Ltd. filed a consolidated return upon the basis of whica
the Appellant contends its tax for the year 1931 should be com
puted. If the Appellant is correct in this contention, an addi-
tional assessment should not have been proposed by the Comms-.
sioner inasmuch as the consolidated return disclosed no net
income for the year 1931, but in fact showed a loss, But if

pellant's tax for the year 1931 shoul d be conputed on the basis
of its net income for that year rather than on the basis of the
consol idated return of the two affiliated corporations, then the
Conmi ssi oner nust be considered as having acted properly in pro-
posing the additional assessment in question

¢ hat Section 13 of the Act provides, insofar as it is relevant,:"'?
a

", ..a corporation which commences to do business in this
state, after the effective date of this act, shall there-
upon prepay the mninmm tax hereunder, and upon filing
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of its return within two nonths and fifteen days after
the close of its taxable year its tax for that year

shal | be adjusted upon the basis of_ the net inconme re-
ceived during that taxable year. Said return shall

al so, in accordance with sections 23 to 26 inclusive, be
the basis for the tax of said bank or corporation for its
second taxabl e year..."

But Section 14 provides that

", ,.an affiliated groug_of corporations shall; subject
to the provisions of this section, have the gr|V|Iege_
of making a consolidated return for any taxable year in
lieu of separate returns,"”

~ There is no guestlon but that ApPellant comrenced to do
business in this State for the first time after the effective
date of the Act during the year 1931 and that its tax for its
first taxable year should be conputed in accordance with the
above quoted provisions of Section 13 were it not for the fact
that it was affiliated with Du Cal Canan%, Ltd., and were it
not for the provisions of Section 14 of the Act relating to
consol i dated returns.

Unquestionably, it seems that Section 14 extends to affili-
ated corporations,” without exception, the privilege of filing a
consolidated return in lieu of separate returns, Hence, It
woul d seem that the Appellant and the Du Cal Conpany, Ltd..
were entitled to file a consolidated return for the year 1§31,
instead of each filing a separate return for that year. But it
does not follow that Appellant's tax for its first” taxable year
shoul d be conputed on the basis of the consolidated return. It
is to be noted that Section 14, although it permts the filing
of consolidated returns, does not in express terns provide for
the conputation of a tax on the basis of the conslidated return.
However, it is reasonable to conclude that it was intended that
where a consolidated return is filed, for one year, then the
taxes for the succeeding year of the affiliated group should be
computed on the basis of the consolidated return, for otherw se
it would be idle to permt the filing_of consolidated returns.
IhIS cgnclu3|on IS supported by the following provision of Sec-
lon 26;

~Wiere a consolidated return has been made under
section 14 hereof the offset allowable against the tax
liability of the consolidated group may include said
property taxes pard during sard period by all corpo-
rations which are included in the consolidated group..."

But there is absolutely no justification for concluding that the
consol i dated return shoul d be used as a basis for conmputing the
tax liability of all the nembers of the affiliated group for,
the succeeding year and al S0 be used as the basis for conputing
a tax upon one of the menbers of the affiliated group for the -
year for which the return was filed
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_Hence, we conclude that where an affiliated group elects

to file a consolidated return for a particular year in lieu of
separate returns, the consolidated return should be used as a
basis for conputing the tax liability of the affiliated group
for the succeeding year, but where one of the nmenbers of the
affiliated group has commenced to do business in this State, for
the first time after the effective date of the Act, during the
Year for which the consolidated return is filed, we nust [ook

o other sections of the Act to determne how the tax liability
of that menber for its first taxable year should be conputed.
The only section of the Act which relates to the conputation of
the tax for the first taxable year of a corporation Is Section
13, the relevant provisions of which were quoted above. That
section provides in unequivocal terns that where a corporation
commences to do business in this State for the first time after
the effective date of the Act, its tax for the year in which it
commences to do business shall be adjusted upon the basis of the
net income received during that year

It is true that Section 13 considered alone is not applic-
able to a nenber of an affiliated group that has elected to
file a consolidated return in lieu of separate returns but is
applicable only to corporations that file separate returns.
However, we believe that Section 13 should not be considered alor
but should be construed together with Section 14. Section 14 -
relieves affiliated corporations from the obligation of filing
separate returns. But there is nothing in Section 14 which
relieves a corporation comrencing to do business in this State
for the first tine after the effective date of the Act from
that part of Section 13 which provides that its tax for the year
in which it conmences to do business shall be adjusted upon the
basis of its net income received during that year.

Consequently, we nust conclude that the Conm ssioner acted
properly in conputing Appellant's tax for the year 1931, the
year in which Appellant comrenced to do busineSs in this State,-
upon the basis of its net income received during that year
rather than upon the basis of the consolidated return of the
Appel lant and its affiliate, the Du Cal Conpany, Ltd.

Pursuant to the views expressed in the opinion of the Board
of Equalization on file i
appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Honorabl e Chas. J. McColgan, Franchi se-Tax Commissioner, in‘
overruling the protest of |ndependent Rock Co., Ltd., %galnst
roposed assessnent of additional taxes under Chapter 1
tatutes of 1929 as amended, based upon the returns of the above
conpany for the taxable year ended Decenber 31, 1931, be and
the same is hereby sustaired,

OR DER
n

this proceeding, and good cause

271



Appeal of |ndependent Rock Co., Ltd.

1930 Done at Sacranento, California, this 10th day of OCctober,

R E Collins, Chairmn
Fred E. Stewart, Menber
Jno. C. Corbett, Menber
H G Cattell, Menber

ATTEST: Dixwell L. Fierce, Secretary

272



